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STATEMENT OF THE CASE

This appeal involves a claim of alleged ditch and

water right, with a consequent freedom from charges

for the cost of the construction and operation and

maintenance of the Flathead Irrigation Project.

The water right asserted is alleged to have arisen

by reason of the construction by appellee's Indian

predecessor prior to June i, 1902, of a ditch appro-

priating water from Crow Creek on the Flathead

Indian Reservation,

To the complaint (Tr. 2) a motion to dismiss was

filed (Tr. 9) and overruled (Tr. 10) and on May 3,

1930 an amended answer was filed similar to those in

the nine other cases (Tr. 10) and on June 4, 1930,

the cause was tried.

The decision of the trial court in all ten cases was

contained in a single opinion (48 F. (2d) 327) (Tr.

37) ; and from findings of fact, conclusions of law,

and a decree (Tr. pp. 56, 60, 62) similar to those in

the other nine cases, this appeal is prosecuted by ap-

pellant Moody.

Appellee is the white owner of an Indian allotment,

which she purchased on May 27, 1918 (Tr. 67) from

the allottee who acquired his fee patent on November

5, 1917 (Plaintifif's Exhibit 2, Tr. 68).



SPEC?F!CATION OF ERRORS

(NOTE BY COUNSEL: References are to pages where assignments of
error appear.)

1. The Court erred in overruling appellant's mo-

tion to dismiss the bill of complaint (Tr. 178) (see

Appellant's Brief 6785, pp. 16-33).

2. The Court erred in finding, holding and decree-

ing that on or about 1895 Frank McLeod, father of

appellee's predecessor in interest, with the sanction

and aid of the Secretary of the Interior, constructed

a ditch and appropriated water from Crow Creek for

use upon the lands thereafter allotted in trust to his

son, Alex McLeod; that said ditch was of sufficient

size to supply one inch of water per acre to said lands

and became the private property in severalty of said

allottee; that said ditch was appurtenant to the lands

described in the bill of complaint, and further that

the Act of Congress, approved June 21, 1906 (34 Stat.

354) recognized and confirmed it as such appurten-

ance; that said allottee acquired a water right in Crow

Creek by appropriation through said ditch; that said

waters of Crow Creek were used upon and became

appurtenant to said allotment as the private property

in severalty of said allottee; that appellee is now the

owner of said ditch and water right and is entitled

to the full extent of her necessities, to sufficient of the

waters of Crow Creek to irrigate each acre of her
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la-nds, in no event to exceed one inch per acre (Tr.

pp. 178-179) (See Appellant's Brief 6785, pp. 33-42).

3. The Court erred in finding, holding and decree-

ing that the trust patent issued to the original Indian

allottee, predecessor in interest of appellee, on the 8th

day of October, 1908, was "free and clear of all

charges and encumbrances whatsoever"; that upon

issuance of said trust patent "the right, to water at-

tached" to said allotment and there was vested in said

allottee an equitable title to said Vv^ater right (Tr. 178)

(See Appellant's Brief 6785, pp. 43-51).

4. The Court erred in finding, holding and decree-

ing that the Indian allottee and appellee herein con-

tinued to use, without question of their right and title,

the water of Crow Creek until they were interfered

with by appehant in their use of said waters through

said 1895 ditch and that the supervision and control

exercised by appellant over and upon the waters of the

Flathead Irrigation Project as Manager thereof, in

behalf of the United States and under the direction

of the Secretary of the Interior, constituted a personal

trespass and "interference" by him in his capacity

as an individual, from which he may be enjoined and

for which he may be made to respond in dam^ages

(Tr. 180) (See Appellant's Brief 6785, pp. 21-32).

5. The court erred by its decree in enjoining and

restraining appellant, his servants, agents and attor-

neys from interfering with the use by appellee of the
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waters of Crow Creek (Tr. i8i) (See Appellant's

Brief 6785, pp. 30-32).

6. The Court erred in finding, holding and decree-

ing that appellee is entitled to the full extent of her

necessities to the use of the waters of Crow Creek, not

exceeding one inch per acre, upon the lands described

in the bill of complaint (Tr. 180).

7. The Court erred in finding^ holding and decree-

ing that appellee is entitled to water from Crow Creek

to the extent of one inch per acre, for 35 acres, without

interference or molestation on the part of the appel-

lant, and without charge for the construction or for

the operation and maintenance of the Flathead Irri-

gation Project (Tr. 180-181) (See Appellant's Brief

67S5, PP- 56, 60, 62).

8. The Court erred in finding, holding and decree-

ing that appellant, his servants, agents and attorneys

be enjoined and restrained as such Project Manager

from assessing or causing any assessment against ap-

pellee of any kind or nature for the construction,

operation or maintenance of said Irrigation Project

(Tr. 181-182).

9. The Court erred in finding, holding and decree-

ing that appellant, his servants, agents and attorneys

be enjoined and restrained from asserting or claim-

ing that appellee has no water right from said Crow

Creek and from any and every way of clouding appel-
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lee's right, title and interest in or to her water right

(Tr. 182).

10. The Court erred in finding, holding and decree-

ing that the lien provision inserted in the fee patent

issued to Alex McLeod on November 5, 191 7, "was

not authorized by Congress or by any statute, and that

the insertion of the same in said patent was surplus-

age and void, and was in violation of the Constitutional

Rights of said Indian allottee, to-wit, the said Alex

McLeod" (Tr. 179).

NOTE BY COUNSEL: Specifications of Error 1, 2, 3, 4, 5 and 7 are

argued in Appellant's Brief 6785 and the argument as to them is

not repeated here.

THE COURT ERRED IN FINDING, HOLDING AND DE-

CREEING THAT APPELLEE IS ENTITLED TO A WATER

RIGHT FROM CROW CREEK FREE OF PROJECT

CHARGES.

The right asserted by appellee is apparently predi-

cated upon an alleged appropriation by one Frank

McLeod in 1895.

In support of her claim of a water right appellee

introduced into evidence a deed from Alex McLeod to

Inez Scheer dated May 27, 1918 (Plaintiff's Exhibit i,

Tr. 67), a fee patent from the United States to Alex

McLeod dated November 5, 19 17 (Plaintiff's Exhibit



2, Tr. 68) and a document designated as a "Notice of

Appropriation" by one Frank McLeod, dated Novem-

ber 13, 1907 (Plaintiff's Exhibit 4, Tr. 92).

The Evidence Is Insufficient to Sustain the Holding That

Appellee's Predecessor in Interest Acquired a Water Eight

by Appropriation.

The lower Court found that on or about November

15, 1895, Frank McLeod for himself and for his child

Alex McLeod appropriated 400 inches of the waters

of Crew Creek, for use upon the lands here involved;

that thereafter said Frank McLeod constructed a ditch

from Crow Creek to said lands (Tr. 57-58).

Appellee testified "I don't know how much has been

irrigated at any time from 1895 up to the time I bought

it, except that I have the history that it has been irri-

gated from both of these ditches" (Tr. yy^.

Baptiste Morengo testified that after Alex McLeod

was allotted his allotment was irrigated from this

ditch (Tr. 81).

Mrs. Belford Trosper testified "I don't know how

much was irrigated from that ditch, but they irrigated

mostly where the cleared land was—the Alex McLeod

and Francis McLeod allotments. It v/as used nearly

every year but I don't know how many acres were

irrigated in any one year" (Tr. 91).



Mrs. Julia McLeod testified: "I know some of it

was irrigated before 19 12, but I don't know how

many acres. I know it was irrigated every year after

he got married * '•' ''' he was married about 1910."

(Tr. 97.)

Alphonse Clairmont testified: "I saw water running

over onto Alex McLeod's allotment, on the part that

is now owned by Mrs. Scheer. I noticed that four or

five years ago, maybe more." (Tr. 99).

We submit that the proof is wholly insufficient to

sustain the finding and conclusion of the trial court

to the effect that appellee is entitled to sufficient water

to irrigate 35 acres, not exceeding one inch per acre

free of construction, operation and maintenance costs

by virtue of an appropriation made in 1895.

The so-called "Notice of Appropriation" (Tr. 92)

is valueless for any purpose. It is signed by one Frank

McLeod, and if any one acquired any right by the

notice, it was Frank McLeod. There is nowhere in the

record any evidence of privity between the alleged

appropriator and appellee. The deed of appellee is

from Alex McLeod. The title of Alex McLeod is from

the United States and there is nothing in the record

to indicate that the appropriation, if any, by Frank

McLeod inured to the benefit of lands in suit, legal

title to which was in the United States, or that Alex

McLeod acquired any right from Frank McLeod.

On the contrary, it is apparent from the record that



appellee deraigns title from the United States, through

Alex McLeod, who appropriated no water from Crow

Creek, and who irrigated nothing prior to his assum-

ing the status of a trust allotted Indian in 1908.

Bat even if the Notice of Appropriation be deemed

valid, it would be impossible to ascertain how much

water was appropriated, either for the entire tract of

Alex McLeod, or the south forty acres thereof, in-

volved in this action.

However, if it were conceded that Frank McLeod

had made a valid appropriation, there is no showing

that he had transferred his water right to his son

Alex McLeod. Consequently, the latter could not deed

a water right to the appellee. Thus in Smith v. Den-

nif f , 24 Mont. 20, 29, the Court said

:

''In the case at bar the defendant does not as-

sert or pretend that there ever was any convey-

ance by Cosins of his water right to the Northern

Pacific Railway Company, the owner of the land;

and, since an easement can only become legally

attached to land by unity of title in the same per-

son to both the dominant tenement and the ease-

ment claimed, it is apparent that the Northern

Pacific Railway Company could not grant or con-

vey the water right to the defendant as an ap-

purtenance to its land, for the reason that it has

never owned the same, and therefore the right

and ditch have never been legally attached as

appurtenant to the land now occupied by the de-

fendant. (Bliss V. Kennedy, 43 111. 67; Manning
V. Smith, 6 Conn. 289) The water right, not being

owned by the railway company, did not constitute

a part of its estate."



The Evidence Introd'aced hj Appellant Conclusively Shows

That the Lands Were Not Irrigated From any Source Prior

to the Constniction of the Government Ditch.

From the testimony of the witnesses for appellant

and from contemporary maps we find there were no

ditches to the Scheer land and no laterals thereon in

1910, but that two ditches were there in 1914, one

of which was a waste ditch.

G. L. Sperry testified, "This survey was made in

1910. I didn't find any land irrigated at that time in

Alex McLeod's allotment. * * "^^ The ditch did not

touch the south forty of the Alex McLeod allotment at

any point. It would have been possible to irrigate

some of the south forty of the Alex McLeod allotment

from the ditch, but it wasn't irrigated. There was no

ditch running from it, and that w^as the only ditch

that was there. '•' '^ '^ I found no diches either on the

northeast or the southeast corner, nor any evidence

whatever of irrigation. * ''' * From the contours on

this map, (Defendant's Exhibit 6; Tr. 105) it is uphill

to get to the Scheer forty from the 19 10 ditch. The

Waaler would have to run uphill to get to it, and there

was no such ditch there" (Tr. pp. 103-108).

The same witness testified that it is possible to

irrigate thirty-five acres of the Scheer lands (Tr.

109).

A. J. Brower testified that he purchased the Frank
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McLeod land in 1911 (Tr. 143), that he had the

south half of the Frank McLeod land and the Nancy

McLeod land (Tr. 144), that the ditch from which

he irrigated flowed on to the Narnst premises (north

40 of Alex McLeod allotment, Tr. 152), but did not

continue over to the Scheer lands (Tr. 144) (south

40 of Alex McLeod allotment, Tr. 150), and that

waste water from his irrigation crossed both the

Narnst and the Scheer land (Tr. 145); that he never

saw any ditches running to the Scheer land, and that

he lived up there about 19 years (Tr. 147) and that

he never knew of her land being irrigated from the

ditch on the north forty of the Alex McLeod allot-

ment (Tr. 147). Mr. Brower further testified that the

ditches indicated on the map never conveyed any water

to Mrs. Scheer's land, to the recollection of the wit-

ness, except once, up to a year and a half prior to the

trial, and that was six or seven years before (1923-

1924) when one Behrens irrigated a garden on the

Scheer place (Tr. 148).

Appellant Moody testified that he had never seen

any irrigation of any kind on the south 40 of the

Alex McLeod allotment, now owned by Mrs. Scheer

(Tr. 150) ; that it is not possible to irrigate the Scheer

land from the ditch on the .north 40 of the Alex

McLeod allotment. That the north forty of the Alex

McLeod allotment has a recognized water right for

II.4 acres, as have also the Frank McLeod, Nancy
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McLeod and Francis McLeod allotments (Tr. 152).

Moody further testified that none of the Scheer lands

could have been irrigated from any source prior to

the construction of the flume in 19 14 except from

some other way from coming back from the coulee,

and that to his knowledge no such thing was construct-

ed (Tr. 156).

Foster Towle testified that the committee examined

the Alex McLeod allotment in the fall of 19 13, that

they saw no irrigaion south of the ditch crossing the

north forty of the Alex McLeod allotment. At that

time there was no irrigation on the south 40 of the

Alex McLeod allotment now owned by Mrs. Scheer.

There was no water that could be brought out of the

existing ditches, at the time of the examination, to

any of the Scheer lands without constructing ditches

and there were no such ditches there (Tr. pp. 163-

164). Further the witness said that Frank McLeod

testified before the committee in 1913, and that he

said Alex irrigated ten acres around his house, on

the north 40 acres of his allotment, now owned by

Narnst (Tr. 165), and when asked regarding other

irrigation, Frank McLeod said there was no other,

but it could be irrigated (Tr. pp. 165-166).

We respectfully submit there was no evidence upon

which the court was warranted in finding, holding and

decreeing that appellee was entitled to 35 inches of

water from Crow Creek for use upon her land; par-



ticularly is this true in the li,o;ht of appellant's testi-

mony which shows that the government caused a de-

tailed examination and survey to be made to deter-

mine what lands had been irrigated from private

ditches, and that as late as 19 lo there was no evi-

dence, nor claim of irrigation upon the Scheer lands.

Therefore, assuming, for the purpose of argument,

that the waters of Crow Creek were subject to appro-

priation the evidence is entirely insufficient to justify

the award of any water right to Mrs. Scheer on the

appropriation theory. We earnestly contend, however,

that the waters of the Flathead Indian Reservation

were not subject to appropriation (Appellant's Brief,

6785, pp. 38-42).

THE COURT EREED IE ENJOINING APPELLANT FROM

ASSESSING PROJECT CHARGES AGAINST THE LANDS

OF APPELLEE.

The appellee testified that the charges from the as-

sessment of which appellant is enjoined by the decree,

are the charges paid by her under protest, not to appel-

lant, but to Lake County, Montana (Tr. pp. 75, y8).

Appellee can claim no exemption from operation

and maintenance charges. The Act of May 29, 1908

(35 Stat. 444, 450) exempted no one from operation

and maintenance charges (see Appellant's Brief 6785,
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p. 56) and all lands under the project system are

chargeable with the costs of operation and mainten-

ance.

Neither can appellee claim any exemption from con-

struction charges. She did not purchase an allotment

during the trust period and secure the exemption pro-

vided by the Act of May 29, 1908 (35 Stat. 444),

but purchased after the expiration of the trust period,

and deraigns title through a fee patent to Alex McLeod

issued by the United States on November 5, 19 17,

and subsequent to the Acts of August i, 1914 (3S

Stat. 582, 583) and May 18, 1916 (39 Stat. 123, 141).

(See Appellant's Brief 6785, pp. 60, 62.)

Not only does the evidence show that appellant is

not trying to collect the charges, the assessment of

which was enjoined by the trial court, but appellee's

evidence shows affirmatively that her land is within

the Flathead Irrigation District, that the charges are

being made by that District, and that she has been

paying the charges to the County of Lake (Tr. pp. 75,

78).

She further stated that she had paid the charges

under protest (Tr. 75) but nowhere in the record is

there anything to indicate that she pursued her statu-

tory remedy of suit to recover taxes paid under pro-

test as provided by Section 2269, Revised Codes of

Montana, 1921, as amended by Section i of Chapter

142, of the Session Laws of the Nineteenth Legisla-



tive Assembly of 1925, which provides that suit to

recover taxes paid under protest must be instituted

within 60 days after payment.

We respectfully urge that appellee's own testimony

is sufficient to preclude the relief granted because it

shows the charges of which she complains were paid

to a political subdivision of the State of Montana,

namely Lake County, and that her land lies within

the Flathead Irrigation District. This is sufficient

showing that she is not entitled to injunctive relief

against appellant from the assessment of the charges

which she has voluntarily paid, by her failure to pur-

sue her statutory remedy of suit against the County

within 60 days of payment.

The testimony of appellee indicates her remedy, if

any, is against the Irrigation District, which is disclosed

by the record to have been organized under the laws

of the State of Montana (Defendant's Exhibit 12,

Tr. pp. 120-124).

THE APPELLEE IS BOUIfD BY CONTRACT TO PAY

THE IRRIGATION CONSTEUCTION, OPERATION AND

MAINTENANCE CHARGES.

The repayment contract, Defendant's Exhibit 14

(Tr. pp. 126-137) and the supplemental contract, De-

fendant's Exhibit 15 (Tr. pp. 137-142) were entered
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into by the United iStates and tiie Flatiiead irrigation

District^ subsequent to coniirmatory proceedings in tne

State Couri ( i'r. pp. 120-124). These contracts are

autiiorized by beccion 7174, Revised Codes of Mon-

tana, 1921, and the coniirination thereot by iDections

7210 and 7211 o± that Code.

Mrs. Scheer testilied that the contract had been

made (ir. yiS), and certainly tne coniinnation ol tnc

contract by a court ol general jurisdiction cannot oe

questioned, and no atiempt is made Dy tne appellee 10

question the contract, and sne is tnereiore concluded

by It.

In briei, the contract provided that the disirict

should levy and cohect (^paragraph 17) and pay to tne

United States (i'aragraph 12 J ail construction costs

theretofore or therealter incurred, with a limitation

of $65 per acre (paragraph 11); that public notice

should be given by the Secretary of the interior, on

November i, 1928 or upon the construction of a power

plant, of the total unpaid construction cost, and that

the annual assessment rate should then be zjA % of the

amount so announced (paragraph 14), thus in effect

giving forty years for the repayment of that amount,

which Moody testified would be approximately $45

per acre on November i, 1930, the date to which public

notice was extended by the Supplemental Contract

(Exhibit 15), and that payments shall continue at that

rate until all construction costs, incurred after as well
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as before public notice, shall have been paid in full.

Payment of the announced $45 per acre would thus

be made over forty years at the rate of $1.12^ per

year; and assuming that the full $65 limit per acre

will be expended, the additional $20 incurred after

public notice would be payable in 18 years at the same

rate, making a total of 58 years for such payment. The

present value of $65 payable in equal amounts without

interest over a term of 58 years is $25.19, which latter

amount invested at 4% compounded annually, would

make the said payments, according to standard com-

pound discount tables.

The contract provided that payment of operation

and maintenance charges should be made annually in

advance of the irrigation season (par. 13); that the

Secretary should have full power to designate the

lands in the district which should be subject to charges

(par. 6) that liens upon the land for such charges were

recognized (par. 14) and that the government retained

all liens (par. 8) (Tr. pp. 126-137).

The supplemental contract provided that the time for

public notice should be extended to November i, 1930

(par. 5) and that the notice should include in construc-

tion cost all past due construction charges, operation

and maintenance assessments for 1928, and all un-

distributed operation and maintenance cost; that the

payment of delinquent operation and maintenance

charges is extended to June 30, 1934 (subject to 67o



interest from December 31, 1928) and payable one-

fifth each year until paid (Tr. pp. 137-142). No other

interest provision appears in either contract.

It thus appears that Moody has nothing to do with

the assessment or collection of these charges; that the

district has contracted to assume those duties; that not

Moody but the Secretary of the Interior is to determine

the lands to be included and charged; that plaintiff has

assented to the contract and is bound thereby. It fol-

lows that Moody as project manager should not be en-

joined from assessing project charges against appellee.

THE LIEN PROVISION IN THE FEE PATENT TO ALEX

McLEOD IS VALID.

Appellee complains of the insertion, in the fee patent

to her Indian predecessor (Tr. 69) of a provision with

reference to a lien against the lands for irrigation

costs. The fee patent was issued to Alex McLeod on

November 5, 191 7. Said Indian allottee took the fee

patent subject to the provisions of the Act of May

29, 1908 (35 Stat. 444, 450) as to project operation

and maintenance charges, and the Acts of August i,

1914 (38 Stat. 582, 583) and May 18, 1916 (39 Stat.

123, 141) as to construction charges, and we submit

that said legislation was ample authority for insertion
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of such lien clause in the fee patent to appellee's Indian

predecessor. (See Appellant's Brief 6785, pp. 51-54;

and Appellant's Brief 6782, pp. 28-30).

CONCLUSiON

We, therefore, respectfully urge that the decree

herein be reversed for the following reasons

:

1. The suit should be dismissed for lack of an in-

dispensable party defendant, the Secretary of the Inte-

rior whose conduct cannot be bound by a suit against

his subordinate.

2. The suit is in fact against the United States

and it cannot be sued without its consent, not given in

this case.

3. The decree interferes with the possession and

restrains the use by the United States of its property,

which is not authorized by law, even though the acts

of its employees in the management of the property be

wrongful.

4. Appellee herein is not entitled to any exemption

from project charges, either for operation and main-

tenance, or for construction.

5. It affirmatively appears that appellant has been

enjoined as to charges not assessed by him, some of

which have been paid by appellee to Lake County, Mon-

tana.



6. That if it be conceded that Alex McLeod could

acquire water rights by appropriation from Crow

Creek the evidence is wholly insufficient to support the

findings of the trial court.

Respectfully submitted,

WELLINGTON D. RANKIN,
United States Attorney for the

District of Montana.

SAM D. GOZA, Jr.,
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Indian Irrigation Service.

Attorneys for Appellant.


